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The Current Crisis: An Overview

The U.S. immigration court system is in crisis. By the end of the government’s
Fiscal Year (FY) 2020 (which ended on September 30, 2019), the active backlog
of removal cases in immigration courts nationwide surpassed one million.! The
number has nearly doubled since President Trump took office—there were
approximately 542,000 cases pending in January 2017.> More than 300,000
additional cases have been administratively closed—meaning they have been
temporarily removed from the court system’s active docket—while the foreign
nationals in question pursue other paths to lawful status. But if the Attorney
General (AG) had his way, those cases would all be re-opened and added back to
the active docket, thereby pushing the backlog to more than 1.3 million cases.?
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If that weren’t enough, there are serious questions about the legitimacy and
fundamental fairness of a court system that is housed within the Department of
Justice (DOJ) and is therefore under the control of the Attorney General, who is
a political appointee. Recent etforts by the AG to strip immigration judges (IJs)
of the means to control their own dockets, to impose new case quotas and other
metrics on IJs, and to overturn decisions rendered by IJs and by the Board of
Immigration Appeals (BIA) have further eroded the independence of the immi-
gration courts.

At the same time, the DOJ is secking to de-certity the IJs’ union, on the
ground that I]Js are “management officials” who should be precluded from form-
ing or joining a labor organization.* And yet this is a system where one 1J has
reported that judges do not even have the authority to order pencils.’

Other recent policy changes have sought to reduce the number of asylum
seckers in the United States, but the cost has been denial of due process and
untold human suffering. These changes include the practice of “metering” at the
U.S.-Mexico border, which limits the numbers of people permitted to approach
official ports of entry to ask for asylum. Metering has been blamed for, among
other tragedies, the death of a Salvadoran father and his two-year-old daughter
in June 2019.° The U.S. government’s “Migrant Protection Protocols” program’
(also known colloquially as the “Remain in Mexico” program)—whereby foreign
nationals seeking admission to the United States without proper documentation,
including legitimate asylum seekers, are returned to Mexico to await their appear-
ance dates in U.S. immigration courts—has also put people in harm’s way, as they
are often forced to live in the streets for weeks or months at a time in dangerous
border cities, making them vulnerable to extortion, assault, kidnapping, rape, and
even murder by criminal elements in Mexico.®?

The DOJ and the Department of Homeland Security (DHS) have also
published a joint interim final rule that would categorically deny the right even to
apply for asylum to most noncitizens entering the United States at the U.S.-
Mexico border if they did not first apply for asylum in Mexico or another third
country.’ The rule was bolstered by agreements the U.S. government signed with
the governments of El Salvador, Guatemala, and Honduras, under which the U.S.
government can send an asylum secker (regardless of nationality) back to one of
these countries if they happened to be the first country the person entered en
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route to the United States.!? Litigation against the third-country transit regulation
is ongoing, but in the meantime, the Supreme Court has allowed the regulation
to remain in place."

Only when the immigration
courts are independent will
IJs have the discretion to
adjudicate cases fairly and
administer justice according
to the rule of law.

All of these developments make it more urgent than ever that serious con-
sideration be given to a longstanding call by immigrant advocates, immigration
scholars, and experts in administrative law to take the immigration courts out of
the DOJ and make them into full-fledged, independent courts, either within the
Executive Branch, or under either Article I or Article 111 of the U.S. Constitution.
Only when the immigration courts are independent will IJs have the discretion to
adjudicate cases fairly and administer justice according to the rule of law.

While we break little new ground in this article, we think the time is opportune
to sketch out the importance of reforming the immigration court system and offer
some new recommendations.

Are Immigration Judges Really Judges?

Merriam-Webster defines the noun “judge” as “one who makes judgments,
such as . . . a public official authorized to decide questions brought before a
court,” and the verb “judge” as “to form an opinion about through careful
weighing of evidence and testing of premises.”!?

At first glance, IJs would seem to fit the Merriam-Webster definition. They are
certainly public officials, and they make judgments. They are also called “judges”
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(although that was not always the case—prior to 1973, they were called “special
inquiry officers,”'® and it was not until 1996 that they were recognized by statute
as judges'). But on further examination, it is questionable that IJs actually have
authority to decide the questions brought before the immigration court, or that
the opinions they issue are consistently rendered through the careful weighing
of evidence.

The Executive Office for Immigration Review (EOIR), created in January
1983, is the office within the DOJ that manages the adjudication of removal
(colloquially known as deportation) cases in the immigration courts and in an
administrative appellate tribunal called the Board of Immigration Appeals (BIA).
The Director of EOIR reports directly to the Deputy Attorney General."

It is questionable that IJs
actually have authority to decide
the matters brought before
the immigration court, or that
the opinions they issue are
consistently rendered through the
careful weighing of evidence.

In 2018, Attorney General Jefferson Sessions certified a case to himself in
order to reverse a prior decision of the BIA. In In re Castro-Tum, the AG ruled
that IJs and the BIA generally lack the authority to administratively close cases.'®
As explained by the Catholic Legal Immigration Network, Inc. (CLINIC),
“[when] a case is administratively closed, no further action is typically required
from the respondent until there is some progress or change in the pending event
and so long as DHS does not move to re-calendar the case.”'” Administrative
closure might be used, for example, when the individual has a petition pending
before U.S. Citizenship and Immigration Services (USCIS) for a visa category
that will legalize the petitioner’s status. This might include, for example, a T
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visa (for victims of human trafficking), a U visa (for victims of certain crimes),
or permanent residence based on a family-based petition by a U.S. citizen family
member or based on qualifying for “Special Immigrant Juvenile” status.

In response to the decision in Castro-Tum, many immigration courts estab-
lished an inactive docket or “status docket” as a way to put certain cases on hold
until the foreign national could resolve a pending petition or application with
USCIS. While not serving precisely the same purpose as administrative closure,
the use of status dockets also helps IJs to clear their docket in favor of active cas-
es.'® (A federal court overturned Castro-Tum, but to our knowledge, only immi-
gration courts in the Fourth Circuit are following it."")

The DOJ responded by limiting IJs’ use of status dockets. In a memorandum
issued in August 2019 from the EOIR director to all immigration court person-
nel, IJs are expressly limited in the types of cases they can put on a status docket.
Notwithstanding the fact that regulations provide that IJs may grant continuances
for “good cause shown,”? DOJ has also restricted 1Js’ ability to grant contin-
uances. The AG accomplished this by certifying another case to himself, I 7e
L-A-B-R-, and then setting out narrow standards for when continuances may be
granted in order to allow the foreign national time to pursue a “collateral” matter
(such as an application to USCIS for lawful status).?!

Furthermore, IJs are being subjected to strict performance metrics “that base
immigration judges’ evaluations on their ability to meet case quotas, giving them
a direct financial interest (keeping their jobs) in finishing cases quickly.”? IJs are
now given one year to decide each case and must decide at least 700 cases each
year*—a quota only about one-third of IJs are currently on track to meet.**

In other words, IJs do not have the discretion to use basic docket admin-
istration tools to manage their crushing case load, while simultaneously being
saddled with performance metrics that make it virtually impossible to spend the
time needed to “to form an opinion . . . through careful weighing of evidence
and testing of premises.” As IJ Dana Leigh Marks, the President Emerita of the
National Association of Immigration Judges (NAIJ), has famously said,

In essence, we’re doing death penalty cases in a traffic court setting. We are
already working at light speed, and yet the stakes for the people who are
before the courts can be a risk to their very life, particularly if they are fearing
persecution or other harm if forced to return to their home countries.”®
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There are other, more fundamental ways in which IJs have been stripped of
the discretion to act as independent arbiters of the cases that come before them.
The AG has certified other cases to himself that have served to direct IJs how to
rule on certain types of asylum claims. For example, in Iz 7¢ A-B-*¢ AG Sessions
personally intervened and issued a decision that overruled a 2014 precedential
decision, In re A-R-C-G-,?” in which the BIA had found that “married women
in Guatemala who are unable to leave their relationship” because of domestic
violence was a viable “particular social group” (PSG) on the basis of which a
person could potentially qualify for asylum. Subsequent decisions had extended
that PSG to include women from other countries and women who were unable to
leave non-marital domestic relationships. (In dicta, the AG stated that few claims
based on domestic violence or gang violence would qualify for asylum.) A federal
district court?® blocked USCIS from applying even narrower standards set forth
in a policy memo advising how asylum officers should apply I 7 A-B-,* but the
new hurdles to qualifying for asylum based on domestic violence or gang violence
remain. In another case, In 7e L-E-A-, AG William Barr purported to overrule
longstanding precedent that members of an immediate family may constitute a
particular social group for asylum purposes.®® These are just two examples of a
trend that has continued under AG Barr, who has also certified a number of cases
to himself in order to overturn earlier decisions.*!

In other words, IJs are even being told by the AG how to rule substantively
on specific types of cases, thereby depriving IJs of the independent ability to care-
fully weigh the evidence and make decisions based on their own analysis of the
relevant law.

Are lJs Even Management Officials?

In a petition filed with the Federal Labor Relations Authority (FLRA) on
August 13,2019, the DOJ asked that the NAIJ be decertified on the ground that
“IJs are management officials under . . . 5 USC 7103(a)(11). Accordingly, IJs
should be precluded from forming or joining a labor organization. This is neces-
sary based on recent developments in the nature of the IJ position.”* The DOJ
filed a similar petition nearly twenty years ago, but the FLRA denied it, ruling that
IJs are not managers.*> Now the DOJ argues that a series of minor legal develop-
ments since the year 2000 have transformed IJs into management officials.
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The first development is described as “changes to federal regulations that limit
the scope of review of certain aspects of I] decisions by the Board of Immigration
Appeals (the Board).” The second development is “the Board’s usage of ‘affir-
mance without opinion’ decisions in adjudicating appeals, making the IJ decision
essentially the final agency decision.” The third development is “the Board’s usage
of ‘adopt and affirm’ procedures regarding IJ decisions and the concomitant devel-
opment of federal circuit court case law that effectively reviews the IJ decision as
the final agency decision.” The fourth development is “an exponential increase
in the number of credible fear review and reasonable fear review adjudications by
immigration judges, where the IJ decision is not reviewable by the Board.” The
fitth and final development is “a recent decision by the Supreme Court regarding
inferior officers, who ‘exercise significant authority pursuant to the laws of the

United States.” Lucia v. SEC, 585 U.S. __, 138 S. Ct. 2044 (2018).”

Even without addressing each of these flimsy contentions in turn, it is clear that
IJs do not function as management officials. As former IJ Jeftrey Chase has written:

Now as then, immigration judges do not formulate, determine, or influ-
ence the policies of the agency. They cannot hire, fire, promote or issue
performance reviews for any employees, including their own law clerks and
administrative assistants. Immigration judges are not asked for their input
or analysis of pending legislation or regulations that impact their work. At
present, they are not even allowed to speak at conferences or law schools,
because the administration does not consider them qualified to speak on
behalf of the agency or its policies. Also, the judges’ decisions do not create
binding precedent. Such decisions are reviewed on appeal by the Board of
Immigration Appeals, and in some instances, by the attorney general.*

Judge Ashley Tabbador, the president of the NAIJ—who, as mentioned above,
has said that IJs don’t even have the authority to order pencils—is reported to
have said that “she thinks the petition’s intent is to ‘disband and destroy the
union,” which has publicly pushed for judges to have more independence and
sparred with the Justice Department over a quota system it imposed.”?*
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Should Immigration Courts Become Article | or
Article Ill Courts?

The immigration courts are not traditional courts under either Article I or
Article III of the U.S. Constitution, and thus IJs are neither Article I nor Article
IIT judges. Article I courts, also known as legislative courts, include the U.S.
Court of Federal Claims, the U.S. Tax Court, and the courts of U.S. territories.>
Courts established under Article III—which sets out parameters for the federal
judicial branch—include the Supreme Court of the United States, the U.S. courts
of appeals, the U.S. district courts, and the U.S. Court of International Trade.?’

However, IJs are also not administrative law judges (ALJs), who maintain a
special form of independence under the Administrative Procedure Act (APA)—
including being exempt from supervision “by anyone who performs investigative
or prosecuting functions within the agency.”*

Instead, IJs are DOJ employees who preside over evidentiary hearings to
determine whether foreign nationals are subject to removal from the United
States. Assuming a person is found removable, the IJ then decides whether the
person has any “defense” against removal, such as asylum. Why is the position
of IJs within the DOJ problematic in this context? As Wake Forest Law School
Professor Margaret H. Taylor has observed:

Adjudication of cases within an executive branch agency rests on a premise
that is inconsistent with the norm of judicial independence embodied in our
Article IIT courts. In most administrative contexts, the adjudicators—those
individuals who decide whether to grant or deny a benefit, or to impose a
civil penalty under a particular statute—are employees of the very agency
whose caseload they adjudicate. They are, in other words, potentially subject
to the supervision and control of one of the interested parties.

As we have often seen, IJs are indeed subject to the supervision and control of
an interested party—namely, the Department of Justice. Indeed, IJs do not even
possess the fundamental attributes of management officials. Although IJs and the
government attorneys who prosecute removal cases are no longer part of the same
agency—as they were before the legacy Immigration and Naturalization Service
was disbanded and its functions reconstituted in three separate sub-agencies
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within the newly created Department of Homeland Security in 20024°—they are
still both part of the Executive Branch. And in recent years, the DOJ has played a
newly aggressive role in setting the administration’s immigration policy.

There have been a variety of solutions proposed for reforming the immigration
court system, none of which adequately addresses how to deal with the stag-
gering backlog of active cases now before the immigration courts. They include
the following:*!

Making IJs administrative law judges. Retaining the existing structure
of EOIR but making both IJs and BIA members ALJs would help
de-politicize the process. ALJ pay scales are set by the Office of Personnel
Management, and ALJs cannot be removed from office absent good
cause. That greater level of job security alone might help ensure that IJs
could render decisions free of undue influence from the AG.

Converting EOIR into an independent tribunal outside the DOJ. Take
EOIR outside the DOJ, but keep it within the Executive Branch. The
most feasible short-term solution would seem to be to establish an inde-
pendent immigration court system that is not part of the DOJ, but still
housed in the Executive Branch. This would create a purportedly inde-
pendent tribunal, free of the influence of a particular government agency.
It still raises questions of true independence, but it is the solution cham-
pioned by the American Immigration Lawyers Association (AILA), the
American Bar Association (ABA), NAIJ, and the Federal Bar Association
in a letter sent to Congress in July 2019.%

Creating an Article I Immigration Court with trial and appellate divi-
sions. Creating an Article I Immigration Court system would take IJs out
of the Executive Branch and is consistent with the other Article I courts of
specialized jurisdiction. It would function like a federal district court, with
review (as now) available in the federal courts of appeals. This solution has
been called for by the Federal Bar Association and the ABA.*

Creating an Article III court staffed by gemeralist judges. Stephen
Legomsky, the John S. Lehman University Professor Emeritus at
Washington University School of Law and the former Chief Counsel of
USCIS, has put forth a hybrid proposal. He would first convert current
IJs into ALJs—with all the job security that implies—and move them out
of the DOJ and into a new, independent Executive Branch tribunal. For
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the appellate phase, he would eliminate both the administrative appellate
tribunal (the BIA), and the next-level appellate review by the federal
courts of appeal, replacing both levels of review with a single round of
review by a new Article III court.* This would be unprecedented—to
create an entirely new Article III trial court with specialized jurisdiction to
handle a case load of more than one million pending cases (and with
judges appointed with lifetime tenure). However, there are currently no
Article IIT courts with specialized jurisdiction, and the immigration
courts’ staggering backlog—which would likely dwart the existing backlog
of all existing Article III courts—makes this an unlikely (if intriguing)
solution in the current political environment.

Conclusion and Recommendations

In addition to the shortfalls identified in the four solutions outlined above,
none of these remedies addresses how to reduce the crippling backlog of cases
the immigration court system currently faces. We would like to propose a new
solution—one that would combine the efficiencies of the specialized jurisdiction
of Article I courts with the independence of Article III courts.

It is clear that we will not have a
fair and functional immigration
adjudication system until some kind
of large-scale reform is undertaken.

Congress should create a corps of Special Immigration Magistrate Judges
(SIMJs) that would be deployed along the border, and in each federal judicial
district around the country, in new fact-finding courts. Like other federal magis-
trate judges—who oversee certain preliminary hearings and manage other pretrial
matters as directed by the relevant district court—SIMJs would be appointed by
a majority vote of the federal district court judges in a particular judicial district

10
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and would serve for renewable eight-year terms.* Unlike other federal magistrate
judges, the duties of SIMJs would be limited to fact-finding related to persons
charged with removability.

It is important to note that the border courts would not be equivalent to the
so-called port courts that the Trump administration has recently set up near the
border. Port courts are temporary “courtrooms” in tents outfitted with large flat-
screen television monitors, where individuals waiting in Mexico (pursuant to the
“Remain in Mexico” program) for their court hearings are bused across the bor-
der to appear via video link before immigration judges who are located in courts in
other cities.* Instead, these would be real, brick-and-mortar courthouses, where
foreign nationals would appear in person in front of Article I SIM]Js. New courts
would be constructed near the U.S.-Mexico border, while existing immigration
courts would be presided over by newly appointed SIMJs.

Border crossers who present a credible fear of persecution in their countries
of origin, or undocumented immigrants in the United States who assert asylum
as a defense to removal, would be referred out of the courts to an expanded
USCIS Asylum Office for interviews with professional asylum officers. This would
significantly reduce the current backlog of removal cases and move them into a
non-adversarial setting. Asylum officers would also be empowered to make deter-
minations about the related remedies of withholding of removal and relief under
the Convention Against Torture.*’

In lieu of holding asylum-seeking border crossers in detention, attendance at
asylum interviews would be ensured through the use of a whole panoply of alter-
natives to detention, including but not limited to the payment of bonds, the
use of parole, regular check-ins, and community support programs that provide
case management services and referrals to legal services providers and social ser-
vices organizations. These types of alternatives to detention have been proven
less costly and more humane than detention.*® And it is worth noting that in FY
2019, 99% of asylum seckers who were not detained showed up for their hearings
in immigration court.*

Foreign nationals already in the United States who are charged with
removability, but who do not present asylum as a defense, would be able to
present to SIM]Js evidence of their eligibility for cancellation of removal under the
Immigration and Nationality Act (INA). SIMJs would also have the authority to

1"
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grant continuances or to administratively close cases for undocumented foreign
nationals who have other means to legalize their immigration status (for example,
through marriage to a U.S. citizen).

For appellate review, we would adopt Professor Legomsky’s suggestion to col-
lapse the current appellate review that takes place first at the BIA and, thereafter,
at the existing federal courts of appeals, and consolidate appeals with a new Article
IIT appellate court staffed by generalist judges.

Effective reform must include adequate
funding, decisional independence,
enhanced efficiency, preservation of a
generalist check, and fair procedures.

Clearly, any change of this scale must include what Professor Legomsky
has called “the five critical elements of any effective reform of immigration
adjudication—adequate funding, decisional independence, enhanced efficiency,
the preservation of a generalist check, and fair procedures.”® In our model, the
“fair procedures” would include the creation of a statutorily guaranteed right
to counsel in all immigration proceedings, which has also been demonstrated
to increase efficiency and would therefore help decrease the existing backlog.”!
Funding an adequate quantity and quality of both SIMJs and support staff'is also
critical to ensuring greater efficiencies in a system of mass adjudications.

These are some preliminary thoughts on what a reformed immigration court
system might look like. While it is clear that no such reforms are possible in the
current political environment, it is also clear that we will not have a fair and func-
tional immigration adjudication system until some kind of large-scale reform is
undertaken. We hope we have provided some food for thought.

12
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